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In the United States Court of Appeals for the 
District of Columbia 

October Term, 1940 


No. 7778—Special Calendar 
In re 

J. Ralph de Marcos. 

APPELLANT 


BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the District Ccjurt 
of the United States for the District of Columbia discharging 
a writ of habeas corpus and dismissing the petition ujbon 
which the writ was issued, and remanding the appellant, pe¬ 
titioner below, to the custody of the appellee (R. 11). 

Jurisdiction of the District Court in habeas corpus proceed¬ 
ings is authorized by the D. C. Code (1929) tit. 24. S 201; Id., 
tit. 18. $ 57; 28 U. S. C. SS 451 et seq.; Rev. Stat. £ 751. 

The jurisdiction of this Court to review a final order in a 
habeas corpus proceeding is obtained by virtue of the D.iC. 
Code (1929) tit. 18. ^ 26, which provides for appeals; to 
this Court from any final order of the United States District 
Court for the District of Columbia. Jurisdiction also is 
acquired under the provisions of 28 U. S. C. $ 463b. 43 Stat. 
490. 48 Stat. 926. 

On August 21. 1940. appellant filed in the lower court a pe¬ 
tition for writ of habeas corpus, in which lie alleged illegal 
restraint of his liberty within the District of Columbia |by 
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the appellee. Superintendent of Saint Elizabeths Hospital 
(R. 1). The relief prayed for was release from custody so 
that appellant might return to his native home in Tennessee 
“or. in the alternative, that he be forthwith returned to 
Tennessee by the United States Government” (R. 4). 

The Superintendent of Saint Elizabeths Hospital, respond¬ 
ent in the court below, made return to the writ on September 
11. 1940 (R. S). On September 25. 1940. the court entered 
its order discharging the writ and dismissing the petition 
(R. 11). The present appeal was taken from that order 
(R. 12). 

STATEMENT OF THE CASE 

The statement of the case which appears in appellant’s 
brief sets out in minute detail facts and matters which are 
not contained in the record before this Court and which are 
wholly foreign to the issues involved on this appeal. For 
that reason, therefore, appellee feels constrained to relate 
herein the evidence as it actually appears in the record. 

About April 4. 1939. the appellant was transferred, as an 
insane citizen of the United States, from the Dominion of 
Canada to Saint Elizabeths Hospital. Washington. I). C.. pur¬ 
suant to the provisions of the Act of March 2. 1929. 45 Stat. 
1495. 24 U. S. C. S 190a (R. 10). This statute provides that 
“All American citizens legally adjudged insane in the Do¬ 
minion of Canada, whose legal residence” in a particular juris¬ 
diction within the United States has been impossible to 
establish, may. upon application of the Secretary of State, 
be transferred to Saint Elizabeths Hospital. At the time 
of appellant's transfer, he was serving a sentence of life im¬ 
prisonment imposed upon a conviction of manslaughter (R. 
10-11). Subsequent to the transfer, the appellant, on May 
14. 1940. was found by verdict of a jury in the District Court 
of the United States for the District of Columbia to be a 
person of unsound mind (R. 9. 10). This hearing was af¬ 
forded appellant in accordance with the express provisions 
of the Act of March 2. 1929. supra. 

Thereafter, on August 21. 1940. the appellant instituted the 
present proceedings in the court below. The petition filed 
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therein, although alleging that appellant's deportation to| the- 
United States from the Dominion of Canada was effectuated at 
his own request, charged that the Canadian Government!, by 
agreement with the Secretary of State of the United States, 
“delivered and impounded him” in Saint Elizabeths Hospital 
against his wish and protest, and that he was unlawfully! de¬ 
prived of his liberty and denied the right to return to! his 
native state and home, which he alleged to be the Stat.p of 
Tennessee (R. 1, 2). In support of the claim of legal resi¬ 
dence in Tennessee, he asserted that he was born in Knox 

i 

County of that state and that certain records of his marriage 
and enlistment in the United States Army show that his home 
is given as in that state (R. 3). It was contended that, 'vjvith 
full knowledge of these facts, the United States entered pito 
the agreement with the Canadian Government above described 
and that such agreement is in violation of the “Repatriation 
Statute” which, it must be assumed, is a reference to the |Act. 
of March 2. 1920. This statute, it is claimed, specifically 
provides that a repatriate shall be returned to his or her native 
state (R. 3). Appellant further alleged that the State of Ten¬ 
nessee. being the state of birth and of legal residence, has no 
legal competence to deny appellant admission therein, andjthe 
petition requests the court, in the alternative, either to! re¬ 
lease appellant from custody or to order appellee, as Super¬ 
intendent of Saint Elizabeths Hospital, to return appellant 
to Tennessee. 

i 

In respect of the question of appellant's legal residence in 
Tennessee, the record shows merely that appellant was Horn 
in that state on August 1. 1S67 (R. 4). And although appel¬ 
lant urged in the court below—and now urges in this Couift— 
that he intended at all times to retain his legal residence thiere. 
there is no evidentiary support for such statement. Appel¬ 
lant adduced no sworn testimony on his own behalf. Fi[om 
the admissions made by him during oral argument on the peti¬ 
tion. the court below was able to and did find as a fact that 
appellant was not a legal resident of Tennessee (R. 11). 
These admissions disclose that appellant last lived in Tennes¬ 
see in 1902 (R. 33). and that he has not been within the bor- 
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ders of that state since 1923. when he motored through in 
search of his daughter (R. 32. 33); that in 1S92 he voted in 
the State of Illinois; and in 190S he voted in the State of 
Montana; that in 1904 he was a judge of elections in the State 
of Kansas; that he has not paid any taxes in the State of 
Tennessee since 1902 and has not maintained a home there 
since that year (R. 33). A certificate of marriage issued by 
the Government of the province of Alberta, in the Dominion 
of Canada, dated November 2S. 1917. shows that the place of 
residence of appellant was given as. at that time. Drumheller. 
Alberta, and the place of birth as Singapore. India (R. 40). 
Although appellant denies the truth of the statement of the 
place of birth, it is significant that he does not deny his resi¬ 
dence in Alberta (R. 30). Moreover, in response to a ques¬ 
tion as to what his intention was when he left Tennessee in 
1902. he stated: “My intentions were to return, admittedly. 
As a matter of fact. I may say I told an untruth. I was sit¬ 
ting with my mother and I had promised her I would never 
again stav awav from her” (R. 34). When asked whether 

‘ V *• 

he has paid any taxes in Tennessee since 1902. lie answered 
in the negative with the query: ‘‘How could I when I haven’t 
been there?” (R. 33). 

The record further shows that prior to appellant’s transfer 
from the Dominion of Canada, the State of Tennessee—by a 
letter dated June 17. 1938. signed by George H. Cate. Com¬ 
missioner of Institutions and Public Welfare of the State of 
Tennessee, and addressed to William A. Carmichael. District 
Director. Immigration and Naturalization Service. Cincinnati. 


Ohio—refused to accept responsibility for appellant and de¬ 
clined to take him (R. 29. 30). The letter stated: 

I duly received your communication of June 14th 
written in regard to the subject. John Ralph DeMarcos, 
who is at present an inmate in Provincial Hospital. 
Ponoka. Alberta. 

I have very carefully read your said letter of June 
14th with enclosures, and under the facts the State of 
Tennessee cannot accept responsibility of this person: 


o 


having lived in Tennessee in 1901 and not having!re¬ 
turned. we feel that he relinquished all claim he mijght 
have at that time upon Tennessee by reason of being 
born in this state and having resided here for sqme 
years. We are very sorry we cannot help in this ease 
to the extent of agreeing to take the subject, but if 
you desire to have some further investigation mjade 
of his birth in Tennessee. I shall bo glad to direcjt a 
welfare worker in Knox County to investigate the cjase 
and assemble what information may be available, j 
At no time thereafter lias the State of Tennessee acknowledged 
responsibility for appellant as a legal or bona fide resident! of 
that state (R. 30). Moreover, the petition does not allege 
that the Superintendent of Saint Elizabeths Hospital hasj at 
any time ascertained—or refused to ascertain—that Tennessee 
was in fact appellant's state of legal residence. 

Furthermore, at the hearing in the court below the appellant 
objected to the necessity of any testimony concerning jhis 
present mental condition (R. 28); stated to the court that 
“It is a fait accompli” (R. 25); and conceded that the medical 
testimony which appellee was prepared to offer would.jin 
fact, prove that he was. at the time of the hearing on jhe 
petition, of unsound mind (R. 25. 26. 28). No testimony \|*as 
offered on behalf of the appellant to establish either: (1) tljiat 
he was no longer of unsound mind; (2) that the Superintend¬ 
ent of Saint Elizabeths Hospital had ascertained that he \{as 
a legal resident of the State of Tennessee, as is required by the 
Act of March 2. 1929; (3) that the Superintendent had re¬ 
fused to so ascertain; or (4) that appellant was. in fact| a 
legal resident of that state. 

From the facts adduced at the hearing, the substance !of 
which is related above, the lower court found that the appel¬ 
lant is now of unsound mind; that he is not a legal resident 
of Tennessee, and that he is not entitled to transfer to that 
state (R. 11). Accordingly, the court discharged the wpt 
and dismissed the petition upon which it was issued (R. lj). 
This appeal thereupon was taken from that order (R. 12).j 

i 

•» 
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THE STATUTE INVOLVED 

The Act of March 2, 1929. 45 Stat. 1495. 24 U. S. C.. Sec¬ 
tion 196a: 

Upon the application of the Secretary of State, the 
Secretary of the Interior is authorized to transfer to 
Saint Elizabeths Hospital, in the District of Columbia, 
for treatment, all American citizens legally adjudged 
insane in the Dominion of Canada, whose legal resi¬ 
dence in one of the States. Territories, or the District of 
Columbia it has been impossible to establish. Upon 
the ascertainment of the legal residence of persons so 
transferred to the hospital, the superintendent of the 
hospital shall thereupon transfer such persons to their 
respective places of residence, and the expenses attend¬ 
ant thereon shall be paid from the appropriation for 
the support of the hospital. 

Upon the request of any such patient, his relatives 
or friends, he shall have a hearing in the Supreme 
Court of the District of Columbia upon his mental con¬ 
dition and the right of the superintendent of Saint 
Elizabeths Hospital to hold him for treatment. 

STATEMENT OF ISSUES INVOLVED 

Appellant’s brief seeks to present to this Court extraneous 
and irrelevant issues. It is respectfully submitted that the 
following only finds support in. and can be predicated upon, 
the record in this case. 

(1) Whether appellant is a legal resident of the State of 
Tennessee, and 

(2) Whether appellant is entitled to judicial relief. 

It is appellee’s contention that the finding of the lower 
court on the first issue is conclusive of the present appeal, but 
that, in any event, appellant is not entitled to release from 
custody, that he is still of unsound mind having been 
conceded. 

SUMMARY OF ARGUMENT 

1. The evidence establishes beyond a doubt that appellant 
is not a legal resident of the State of Tennessee. Although 


i 


he was born there in 1867 and maintained a home therein 
until 1902, he left there in the latter year, never to relturn. 
Thereafter appellant participated in political elections inj sev¬ 
eral states, and before or during 1917 established a residence 
in the Dominion of Canada, which residence apparently; con¬ 
tinued down to the time he was transferred to the United 
States under the Act of March 2. 1929. Employing thej pre¬ 
sumption that a man’s residence is his domicile, appellant 
must be presumed to have been domiciled in Canada antji not 
in Tennessee. This presumption was not rebutted inj the 
present case, the evidence unequivocally establishing thajt ap¬ 
pellant has maintained no home in the latter jurisdictioii for 
almost forty years and has not participated in the domestic 
activities of that slate during that period. The finding of 
the lower court, therefore, should be sustained. 

2. Furthermore, appellant is not entitled to judicial relief in 
the present case, even though it be determined that he jis in 
fact a resident of Tennessee. The petition filed in the lpwer 
court is for a writ of habeas corpus. Such writ will issue jonly 
to secure the release of a person unlawfully restrained from his 
liberty. Appellant is not such person. His original confine¬ 
ment was pursuant to an act of Congress and was lawful! and 
proper. Moreover, appellant is still a person of unsound ljnind 
and he therefore is not entitled to his release on the thjeory 
that there is no longer any factual support for his confinenjieut. 
Consequently, the writ was properly denied under the circum¬ 
stances of this case. Thus, should appellant be sustained iiji his 
contention that Tennessee is his domicile, his transfer to [that 
state cannot be effectuated by habeas corpus. Such actionj can 
be ordered, if at all. by mandamus only. Assuming appel¬ 
lant's petition to be one for relief by mandamus, an assump¬ 
tion which is hardly sustainable, the facts do not warrantj the 
issuance of a writ. Appellant’s right to be transferred to 
Tennessee is dependent upon the preliminary ascertainment by 
the Superintendent of Saint Elizabeths Hospital that he is in 
fact a resident of that state. Such determination involves! the 
character of judgment and discretion which cannot be Con¬ 
trolled by mandamus. Moreover, a finding of domicile inj the 
legal sense is not sufficient to require the Superintendent to 
transfer an insane person to a state jurisdiction. For ijt is 



8 


necessary that the state found to be the domicile be willing 
to accept the insane person for treatment and hospitalization. 
Otherwise, the Superintendent could be required to transfer 
such person to that state and thereby grant him his freedom, 
although he is admittedly insane and dangerous. A statute of 
Congress should be construed if possible to avoid such an 
absurd consequence. 

ARGUMENT 

I 

Appellant is not a legal resident of the State of Tennessee 

The principal question involved on this appeal is whether 
appellant is a legal resident of the State of Tennessee; for. 
if the finding of the court below on this issue be sustained, 
it is respectfully submitted that the judgment of the court 
necessarily must be affirmed. Contrary to the contention 
made by appellant in his brief, appellee did not concede in the 
court below that Tennessee was the legal residence of ap¬ 
pellant. Appellee conceded merely that if Tennessee were 
in fact the state of legal residence, appellee would be willing 
to return appellant there, providing Tennessee would accept 
him (R. 32. 35). 

It is necessary, at the outset, to determine what was in¬ 
tended by the provision in the Act of March 2. 1929. 45 Stat. 
1495. 24 U. S. C. S 190a. that, upon ascertainment of the 
“legal residence” of an insane person, he shall be transferred 
to that state. The term “legal residence,” like the words 
“residence” and “resident.” may possibly bear different shades 
of meaning according to the context in which it appears. But 
it is generally held, and. for the purposes of this appeal, it 
may be conceded, that “legal residence.” when used in a 
statute, has a meaning identical with domicile. 

Downs v. Downs, 23 App. D. C. 381, 3SS; 

Burr's Adtnr. v. Hatter. 43 S. \V. (2d) 26. 240 Ky. 

721; 

Tipton v. Tipton, 8 S. \V. 440. 87 Ky. 243. 245; 

Salem v. Lyme , 29 Conn. 74. 79; 

Herron v. PassaUaigue, 110 So. 539. 543. 92 Fla. S18. 
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j 

See Sweeney v. District of Columbia, — App. D. C. —, j 113 
F. (2d) 25, 27, cert, denied, 310 U. S. 631. holding thatjthe 
normal and usual meaning of the term “resident,” when used 
in a statute, without more, is “domiciled.” This is particu¬ 
larly true of a statute of the nature here involved; for ordinar¬ 
ily a state is not required to provide benefits and assistance to 
mental incompetents unless domiciled at some place within 
the state. See 1 Beale, Conflict of Laws (1935) 113: Note, 
Ann. Cas. 1915C. 783. 790. 

The concept of domicile is a concept difficult of precise and 
certain definition, and its application is. in every case, de¬ 
pendent upon the particular facts. See Commonwealth v. 
Davis, 187 N. E. 33. 284 Mass. 41. Domicile is generally 
considered to be that place with which a person has a settled 
connection for certain legal purposes, either because his h(j>me 
is there, or because that place is assigned to him by law. 
Restatement, Conflict of Laws (1934) $9. Stated in j the 
language of Mr. Justice Holmes, in Williamson v. Osenton, 
232 U. S. 619, 625, 34 S. Ct. 442. 58 L. ed. 758. “The v^ery 
meaning of domicil is the technically preeminent headquar¬ 
ters that every person is compelled to have in order that 
certain rights and duties that have been attached to it by jthe 
law may be determined.” This is the essence of technical 
domicile. Texas v. Florida, 306 U. S. 398. 427, 59 S. Ct. 563, 
S3 L. ed. 817. 

As defined by Story, domicile, in a strict legal sensei is 
that place where a person “has his true, fixed, permanent 
home and principal establishment, and to which, whenever 
he is absent, he has the intention of returning.” Story, Con¬ 
flict of Laws (8th ed. 1883) S 41. See. Mitchell v. United 
States, 21 Wall. 350. 22 L. ed. 584; In re Dorranee's Estate, 
163 A. 303. 310, 309 Pa. 151; 1 Beale. Conflict of Laws 
(1935) $ 9.5, p. 94. And in the recent case of Texas v. Florida, 
306 U. S. 398. 424. 59 S. Ct. 563. S3 L. ed. 817. the Supreme 
Court of the United States stated the essential elements! of 
domicile to be “Residence in fact, coupled with the purpose to 
make the place of residence one’s home.” 

The facts presented to the court below clearly and unequiv¬ 
ocally substantiate the finding of that court that appellant 


i 
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is not domiciled in Tennessee. By no reasonable inference 
can it be contended that Tennessee is—within the meaning 
of the authorities cited above—appellant's “technically pre¬ 
eminent headquarters.’’ or “the true, fixed, permanent home 
and principal establishment” to which he had the intention 
of definitely returning. The only evidence connecting appel¬ 
lant with that state is the fact that he was born there in 1867 
and resided therein, at least intermittently, until 1902. Resi¬ 
dence has never been resumed in Tennessee since that date 
and appellant has not visited that state since 1923. when he 
temporarily went there in quest of his daughter. On the 
other hand, there is overwhelming evidence which strongly 
supports the conclusion that appellant abandoned Tennessee 
as his legal residence and established a new one elsewhere. 

The rule is well settled, of course, that a domicile, once 
established—even though that domicile be one of origin, as 
Tennessee was in this case—is presumed to continue until 
it is superseded by the acquisition of a new domicile. 

Texas v. Florida, 306 U. S. 398. 427. 59 S. Ct. 563. 
83 L. ed. 817; 

Ennis v. Smith. 14 How. 400. 423. 14 L. ed. 472; 

Anderson v. Watt. 138 U. S. 694. 706. 11 S. Ct. 449. 34 
L. ed. 1078; 

Mayfield v. Richards. 115 U. S. 137. 5 S. Ct. 1187. 
29 L. ed 334 • 

Doming v. United States. 59 App. D. C. 18S. 190. 37 
F. 2d 818. 820; 

1 Beale, Conflict of Laws (1935) $ 41 A. 

To acquire a new domicile, traditional formula requires con¬ 
junction of physical presence and animus manendi in the new 
location. Sweeney v. District of Columbia. — App. D. C. —. 
113 F. 2d 25. 28. cert, denied , 310 U. 8. 631. See In re Dor - 
ranee’s Estate. 163 A. 303. 309 Pa. 151. The requisite animus, 
however, need not be to remain forever. It is sufficient if there 
is present an intention of remaining for an indefinite time, 
or. negatively expressed, the absence of any present intention 
of not residing there indefinitely, notwithstanding there may 
be a floating intention to return at some future period to the 
prior domicile. 
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Gilbert v. David. 235 V. S. 501. 509. 35 S. Ct. 104. 59 


L. ed. 300: 

Goodloe v. Hawk. — App. I). C. —. 113 F. 2(jl 753. 
755; 


Worsham v. Ligon, 87 S. E. 1025. 1027. 144 Ga[ 707; 

In re Dorrance’s Estate, 103 A. 303. 310. 309 Pij. 151. 

I 

Moreover, the intention need not be to acquire a domicile 
in law, so long as there is a desire to establish a new home. 
As stated in the Restatement. Conflict of Laws (1934)! § 19: 


The intention required for the acquisition of a domi¬ 
cil of choice is an intention to make a home in| fact, 
and not an intention to acquire a domicil. 


See Tweed and Sargent. Death and Taxes are Certa ///-j —But 
What of Domicile, 53 Harv. Law Rev. GS. SO. 

As indicated above, appellant’s only connection with Tennes¬ 
see was his birth there in 1867 and his residence therein j prior 
to 1902. Although a presumption exists in this case, las in 
every other, that the original or established domicile is retjained 
until a new one is acquired, and although the acquisition of 
a new domicile requires actual residence and animus, pr<{)of of 
domiciliary change may be established circumstantially. 
Thus, the fact of residence in a particular place other thjan at 
the established domicile, is prim a facie evidence of doijnicile 
in that place. Stated otherwise, proof of residence elsewhere 
repels the presumption as to continuance of a domicile of <j)rigin 
or one by choice, and casts upon him who denies a change the 
burden of disproving it. The Supreme Court of the Ljnited 
States, in Ennis v. Smith. 14 How. 400. 422. 14 L. edj 472. 
stated the rule as follows: 


But what amount of proof is necessary to change a 
domicil of origin into a priina facie domicil of chjoice? 
It is residence elsewhere, or where a person live^ out 
of the domicil of origin. That repels the presumption 
of its continuance, and casts upon him. who denies the 
domicil of choice, the burden of disproving it. \^here 
a person lives, is taken prima facie to be his domicil. 


i 

i 

j 
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until other facts establish the contrary. * * * A 

removal which does not contemplate an absence from 
the former domicil for an indefinite and uncertain time 
is not a change of it. But when there is a removal, 
unless it can be shown or inferred from circumstances 
that it was for some particular purpose, expected to 
be only of a temporary nature or in the exercise of some 
particular profession, office, or calling, it does change 
the domicil. The result is, that the place of residence 
is prrima facie the domicil, unless there be some motive 
for that residence not inconsistent with a clearly estab¬ 
lished intention to retain a permanent residence in an¬ 
other place. [Italics supplied.) 

This rule is very succinctly restated in 1 Beale. Conflict 
of Laws (1935) S 41C.1. p. 254. as follows: 

The very fact of actual residence in a place is a cir¬ 
cumstance which tends to prove domicil in that place; 
since it is reasonably inferable from a man’s establish¬ 
ing a residence in a place, that that place is his home. 
The mere fact of residence in a place is therefore prima 
facie evidence of domicil there and. in the absence of 
other evidence on the point, justifies a finding that the 
place is the domicil of the one resident there. 

See: Anderson v. Watt, 138 U. S. 094. 706. 11 S. Ct. 449, 

34 L. ed. 107S; 

Bradstreet v. Bradstreet, 7 Mackey (D. C.) 229. 240; 

In re Dorrance’s Estate, 163 A. 303. 310. 309 Pa. 151. 
This presumption, we think, is clearly applicable in the present 
case. The record is uncontradicted to the effect that appellant 
left Tennessee in 1902, never to return, except on a brief visit 
in 1923; appellants departure was not for a temporary or 
special purpose, but, on the contrary, as he stated in the court 
below, he never intended to return; no taxes were paid in 
Tennessee subsequent to 1902. if at all, although appellant 
has paid taxes in other states; after the date of departure, 
he established residences in Montana and Kansas sufficient 
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I 


at least to permit him to vote in each of these states.' Spine- 
time thereafter, and prior to 1917, he moved to Canada] and 
there established a residence, which is evidenced by a state¬ 
ment to that effect in a marriage certificate obtained in |that 
year in the Province of Alberta; no evidence exists to indicate 
that this residence in Canada did not continue down to the 

i 

time appellant was there convicted of manslaughter andj im¬ 
prisoned for life. Continuous residence in Canada, therefore, 
may be presumed. 9 Wig more. Evidence (3d ed. lf)40) 
S 2530. Such residence alone is sufficient to establish, at 
least presumptively, under the rule announced in Ennjs v. 
Smith, supra, that appellant no longer is domiciled in Ten¬ 
nessee. See In re Hood, 21 Pa. 10(5. 116. As was stated in 
Felker v. Henderson, 102 A. 623, 78 N. H. 509. the presumption 
is that the original residence was abandoned when residence 
in fact was taken up elsewhere. And. unless the evidence 
of intention is sufficient to prove temporary character of! the 
absence, the presumption prevails. Ibid. That presumption 
was not rebutted in the present case. It follows, therefore, 
that the finding of the court below was correct and should 
be sustained. 

Abandonment of the domicile in Tennessee and the acqui¬ 
sition of a new domicile elsewhere also is strongly substanti¬ 
ated by the fact that subsequent to 1902 appellant voted in 
Montana and Kansas, being an election official in the laitter 
state. 2 Exercise of the right of suffrage in a state has been 
said by the Supreme Court of the United States, in Sheltdp. v. 
Tiffin, 6 How. 163, to be conclusive of the fact that the vpter 
is there domiciled. See Alburger v. Alburger, 10 A. (|2d) 

88S (Pa.). It should be pointed out, however, that 'the 

— 

'In Montana, an elector must lie a loyal resident of the state. Act. of 
March 12. 1S95: mont. kkv. code (1907) § 533. In Kansas, at the |time 
appellant exercised the right of suffrage, six months* residence watjs re¬ 
quired, and an officer of election necessarily had to he a qualified elector 
and a householder, kan. gen. stat. (1905) §§170, 986. Judicial notice 
may be taken by federal courts of state statutes. Bom n v. JolinKton\ 300 
U. S. 19, 23, 59 S. Ct. 442, S3 L. ed. 455; 9 wigmOBE, evidence (3d ed. 1940) 
§ 2573, and cases there cited. 

* See note 1, xupra. \ 
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great weight of authority, apart from the Shelton case, is that 
the exercise of political rights is mere evidence of domicile: 
evidence, however, of an irresistible, highly persuasive, and 
most convincing character. It is a distinct and unequivo- 
cable public assertion by the voter of his legal domicile. 

See: Harrison v. Harrison, S4 A. 57. 117 Md. 607: 

First National Bank v. Tate, 178 S. E. S07. 116 W. V'a. 
138; 

In re Curtiss’ Will, 240 N. Y. S. 146; 

In re Meyers’ Estate . 288 N. W. 35. 38. 137 Neb. 60; 

Burr’s Administrator v. Hatter, 43 S. W. (2d) 26. 27 ; 
240 Ky. 721; 

1 Beale. Conflict of Laws (1935) § 41C.7. p. 263; 

Note. 107 A. L. R. 451, where the authorities are 
collected. 

Thus, even considered as mere evidence of domicile, ap¬ 
pellant’s political activities outside of Tennessee, under the 
peculiar circumstances of the present case, lead to the irre¬ 
sistible conclusion that appellant did not consider himself 
legally domiciled in Tennessee. See Thorn v. Thorn, 28 App. 
D. C. 120. No effort is made to explain away these activities 
in Kansas or Montana. Taken together with appellants own 
admission that upon leaving Tennessee in 1902. he uttered an 
untruth when he told his mother that he was going to return, 
the fact that appellant did vote in other states thereafter is. 
appellee earnestly contends, conclusive of abandonment of the 
Tennessee domicile. Moreover, the fact of residence upon 
which the voting must have been based may be said to rebut 
the presumption of domicile in Tennessee. Ennis v. Smith, 
14 How. 400. 423. 14 L. ed. 472. 

Considered in its entirety, the evidence of voting in several 
states of the Union, failure to vote in Tennessee, establish¬ 
ment of a residence in Canada, during, or prior to. 1917. which 
may properly be considered to have been continuous until the 
time of appellant's imprisonment, and the presumption that 
such long and uninterrupted residence for a period of over 20 
years was intended to be of indefinite character, substantiates 
beyond question the finding of the lower court that appellant 
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was not a legal resident of Tennessee. “When one intends 
the facts to which the law attaches consequences, he fnust 
abide the consequences, whether intended or not.’’ Texips v. 
Florida, 306 U. S. 308, 425. 59 S. Ct. 563. 83 L. cd. 817; 

The record as thus analyzed clearly reveals that appellant 
was a person who traveled from place to place, as he| was 
prompted by circumstances at the time. He was one of those 
floating characters, having little or no interest in a particular 
residence or domicile. See In re Lieberman (D. C.) 44 F. 
2d 661. It cannot be said, therefore, that appellant, with 
no home in Tennessee since 1902 and with no evident in 
the record that he ever expressed allegiance to that staie. is 
there domiciled. That he may now desire to have that state 
as his domicile, and to be returned there, is immaterial.! “A 
man’s home is where he makes it. not where he would like to 
have it.” Kcrby v. Charlestown . 78 N. H. 301. 307. 9j9 A. 
835. 838. See Texas v. Florida . 306 V. S. 398. 425. 59 Sj Ct. 
563. 83 L. ed. 817. 


II 


Judicial relief inappropriate in present case 

j 

a. Relief bv habaes corpus properly denied 

i 

Apart from the substantive question of whether appellant 
is actually domiciled in Tennessee, the determination of wHich. 
it is respectfully submitted, completely disposes of all litiga¬ 
tion concerning appellant’s transfer to that state, relief by 
habeas corpus cannot be granted in Iho present case in any 
event. The only judicial relief authorized by a proceeding 
in habeas corpus ad subjiciendum is the immediate discharge of 
the petitioner from unlawful custody. McNally v. Hill, i293 
l : . 8. 131. 136. 55 S. Ct. 24. 79 L. ed. 238. The scope of| the 
inquiry is limited, accordingly, to a determination of the legal¬ 
ity of detention. As was said in this respect by this Court in 
Barry v. Hall, 68 App. D. C. 350, 357, 98 F. 2d 222: 

The writ of habeas corpus is a writ the functioij of 
which is to accomplish the release of one whose confine¬ 
ment is either without original legal foundation; or 
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without continued factual foundation. If an original 
confinement was invalid the wTit is a means of relief 
against that. If an original confinement was valid 
but the person confined has regained his sanity, the 
writ is used to seek discharge from confinement on that 
factual ground. 

Unless, therefore, it can be shown that appellant's original 
confinement in Saint Elizabeths Hospital was unlawful, or that 
continued confinement no longer has factual support, relief 
by habeas corpus was properly denied. Habeas corpus cannot 
be employed to direct appellee to transfer appellant to Ten¬ 
nessee. That can be effectuated, if at all. by mandamus only. 
Compare Grier v. Ken non, 64 F. 2d 605 (C. C. A. 8). 

There is no question that appellant’s original commitment 
to Saint Elizabeths Hospital w*as valid and with legal founda¬ 
tion. At the time of his transfer to that institution appellant 
was an inmate of a provincial mental hospital in Ponoka. Al¬ 
berta, having been legally declared in that jurisdiction to be 
a person of unsound mind. The transfer to Saint Elizabeths 
Hospital was effectuated pursuant to the terms of the Act of 
March 2, 1929, 45 Stat. 1495, 24 IT. S. C., $ 196a. which 
provides that American citizens legally adjudged insane in 
the Dominion of Canada, whose legal residence in a particular 
jurisdiction w*ithin the United States has been impossible to 
establish, may be transferred, upon application of the Secre¬ 
tary of State, to Saint Elizabeths Hospital in the District of 
Columbia. Although appellant has repeatedly urged that he 
was “impounded” in Saint Elizabeths Hospital as the result of 
an illegal agreement entered into between the Government of 
the United States and the Canadian authorities, and that he 
thereby was prevented from being returned to the State of 
Tennessee, the record is bare of any evidence which lends sup¬ 
port or gives color to the charge made. Such argument, it is 
respectfully suggested, is the creation of a fantastically vivid 
and chimerical imagination. Contrary to appellant's charge, 
the evidence strongly supports the legality of the confinement. 
An effort was made by the United States, prior to appellant’s 
transfer to Saint Elizabeths Hospital, to ascertain his legal resi- 
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donee, but such effort was without success. This is cleirly 
shown by the letter of June 18. 1938. addressed to Williamj A. 
Carmichael. Cincinnati. Ohio. District Director of the Immi¬ 
gration and Naturalization Service, by George H. Cate, Com¬ 
missioner of Institutions and Public Welfare of Tennessee, in 
which it was disclosed that Tennessee refused to assume re¬ 
sponsibility for appellant as a citizen of that state. Appel¬ 
lant’s legal residence in a particular jurisdiction not hav¬ 
ing been established, therefore, he was properly transferred 
to and confined in Saint Elizabeths Hospital for treatment as 
a ward of the United States Government, under the Act 
of March 2, 1929. The original confinement being lawful, 
appellant is not entitled to his release on the ground that it 
was illegal. 

Moreover, the record unequivocally and clearly shows appel¬ 
lant to be. at present, a person of unsound mind, and. conse¬ 
quently, there is factual support for his continued confinement. 
On May 14. 1940. appellant was afforded a hearing dc n\yvo 
before a jury in the District Court of the United States for 
the District of Columbia, upon the question of his meijital 
condition and the consequent right of the Superintendent! of 
Saint Elizabeths Hospital to hold him for treatment. Appel¬ 
lant at that time was declared to be. by the verdict of the jury, 
a person of unsound mind. Furthermore, at the hearingj on 
the petition for habeas corpus in the court below, appellant 
interposed objection to the necessity of any testimony (jon- 
cerning his present mental condition, stating that “It is a 
fait accompli.” He conceded that the medical testimony 
which appellee was prepared to offer would prove that j he 
was. at the time of the hearing on the petition, of unsoijind 
mind; and the lower court did. in fact, so conclude. Conse¬ 
quently the appellant is foreclosed by the uncontradicted Evi¬ 
dence. and by his own concessions, from now contending that 
he is of sound mind and entitled to release on that ground. 

It follows, therefore, that as appellant was properly trans¬ 
ferred to Saint Elizabeths Hospital in the first instance and is 
still of unsound mind, the scope of inquiry in the habeas 
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corpus proceeding has been exhausted, and the petition prop¬ 
erly dismissed. 

b. Mandamus, likewise, inappropriate 

But even distorting the complaint filed by appellant in the 
lower court into a petition seeking relief in the nature of 
mandamus," this is not the proper case for the issuance of the 
writ. The statute in question provides that “Upon the as¬ 
certainment of the legal residence of persons so transferred 
to the Hospital, the Superintendent of the Hospital shall 
thereupon transfer such persons to their respective places of 
residence. * * It will be noted that, under this stat¬ 

ute. a person is not entitled to be transferred from Saint Eliza¬ 
beths Hospital until the Superintendent shall have ascertained 
the place of legal residence of the person seeking transfer. 
The right to transfer is thereby conditioned upon the prior 
determination by the Superintendent that a legal residence 
exists in a particular jurisdiction within the United States. 
As stated hereinbefore, domicile is a legal concept difficult of 
precise definition, and its application is. in every case, de¬ 
pendent upon the particular facts. See Commonwealth v. 
Davis. 187 X. E. 33. 284 Mass. 41. To ascertain the domicile 
of a person there is required necessarily the exercise of judicial 
judgment and discretion. The exercise of this judgment re¬ 
sides in the Superintendent of Saint Elizabeths Hospital alone, 
and unless he has made a determination of domicile, or arbi¬ 
trarily refuses to make one. a person otherwise lawfully de¬ 
tained cannot invoke the jurisdiction of the court to order 
his transfer from that institution. No contention is advanced 
that appellee has made, or refuses to make, a finding that 
appellant is a resident of Tennessee. 

Furthermore, the Superintendent in making his determina¬ 
tion of domicile must be guided by matters beyond those 
ordinarily considered by a court of law. For before he can 
ascertain that a particular state is or is not the legal residence 

’ See Lrrinr v. Forir it, 70 App. I>. C. 3M. 107 H. 2d ISO. cert. tlnmil. C-a*S 
l*. S. 022. holding that although under the new Federal Kules of <"ivil 
I'roeodure mandamus has been abolished, relief in the nature of mandamus 
sfill exists. 



of a patient confined in Saint Elizabeths Hospital, and before 
he can transfer such person thereto, pursuant to his finding 
of residence, he must be satisfied that the receiving state will 
accept him and provide hospitalization and treatment. pThe 
bare finding of domicile, as that term is understood in jaw, 
without more, would not effectuate the evident purpose of 
Congress in enacting the statute in question. Established 
rules of statutory construction enjoin such a result.' In fact, 
if such a bare finding were all that was necessary, it would 
be incumbent upon the Superintendent to transfer an insane 
person to some point within the state found to be the state 
of domicile and there dispose of him as best he could; which, 
in the present case, would be to grant to appellant his free¬ 
dom. This Court cannot attribute to Congress such an jab- 
surd intention/' Appellant is a potentially dangerous person 
who was convicted in Canada of manslaughter. He was tnjms- 
ferred to this country only because of his mental c*ondition.j 
The state, as parens patriae . has a duty to restrain and (ion- 
fine the insane, not only for their own safety and protection, 
but for the safety and protection of the public generally, par¬ 
ticularly where those persons are dangerous. la re Boyftt. 
4S S. E. 789. 136 N. C. 415. The relation between the stjale 
and the insane is that of guardian and ward. The exercise of 
this duty “is a most beneficent function, and often necess'arv 
to be exercised in the interest of humanity and for the pre¬ 
vention of injuries to those who cannot protect themselves.” 
Mormon Church v. United States, 136 U. S. 1. 57. 10 S. ICt. 


1 See Puerto Rico v. The Shell Co .. 302 l'. S. 253. 258. 58 S. <'t. !107. 
82 L. ed. 235: Itoi/al Indent nit // Co. v. America n Hoad A- Morlt/at/e Co., \ 2*9 
U. 8. 1(5.", ICO. 53 8. Ct. 351. 77 L. ed. IKK). 

5 All laws sir** To bo given a sensible construe!ion. and a litoral inter¬ 
pretation which would load to absurd consequences should bo avoided 
whenever a reasonable application can bo given to it. consistently with 
the legislative purpose. Arms! eon;/ Co inf <.(- Varnish Works v. X u-Kna'mel 
Corp.. 305 V. S. 315. till:;. 59 S. Ct. lin. 83 L. ed. 103; United Stales V. Kfttz. 
271 U. S. 354. 40 8. Ct. 513. 7u L. ed. !)8G: Sorrells v. United States, i2S7 
U. 8. 435. 53 8. Ct. 210. 77 L. ed. 413: tied Hirer Hroadeastintj Coj v. 
Federal Communications Commission. 09 App. 1). C. 1. 98 F. 2d 282. eert. 
denied. 305 U. S. 625. 
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792. 34 L. ed. 47S. The relationship extant in the doctrine 
of -parens patriae exists between the United States and the 
citizens of the United States just as it does between a state 
and its citizens. Florida v. Mellon., 273 U. S. 12. 47 S. Ct. 265. 
71 L. ed. 511. The statute under which appellant was con¬ 
fined in Saint Elizabeths Hospital was founded upon that 
relationship. To turn out upon the streets one who is men¬ 
tally deficient and unable to provide for himself the treat¬ 
ment and care required by his condition would be inhumane 
and antisocial. Compare Barry v. Hall, 6S App. D. C. 350. 
358. 9S F. 2d 222. It is needless to say that such action should 
be avoided wherever possible. But this would be the very 
result if appellant were granted the relief which he seeks in 
the present case. The Act of March 2. 1929. should be con¬ 
strued therefore to impose upon the government of the United 
States the burden of treating and caring for insane citizens 
transferred from the Dominion of Canada, at least until such 
time as the Superintendent of Saint Elizabeths Hospital— 
after investigation and negotiation with state authorities—may 
ascertain the place of legal residence of those persons. 

Until that time, it is evident that there exists no clear duty 
on the part of the Superintendent to effect a transfer of a 
patient to a state. It is axiomatic that where the right sought 
to be enforced is not clear, and the duty of the officer, per¬ 
formance of which is to be commanded, is not plainly defined 
and peremptory, mandamus is not an appropriate remedy. 
Under such circumstances the officer must be left free to exer¬ 


cise the judgment and discretion confided in him. which in the 
present case is not only to determine the place of legal resi¬ 
dence but to obtain the consent of that state to receive and 
care for the person transferred. His actions, involving such 
judgment, cannot be compelled by mandamus. See United 
Slates ex rel. Roughton v. / ekes, 69 App. D. C. 324. 101 F. 2d 


24S; United States ex rel. Arlington A' F. Auto R. Co. v. Eigen, 
68 App. D. C. 392. 98 F. 2d 264; United States ex rel. Girard 
Trust Co. v. Helvering, 301 U. S. 540. 543. 57 S. Ct. 855. 81 
L. ed. 1272; United States ex rel. McLennan v. Wilbur, 283 
U. S. 414, 420. 51 S. Ct. 502. 75 L. ed. 1148; Brunswick v. 
Elliott, 70 App. D. C. 45. 103 F. 2d 746. 
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CONCLUSION 

In preparing this brief appellee has been motivated 'by a 
desire to present herein all issues which might be raised oh this 
appeal, although not mentioned or discussed in appellant’s 
brief. Great pains have been taken in presenting the law of 
domicile as it applies to the facts of this case, appellee having 
been prompted in this respect by the fact that appellant is 
without counsel and his argument is devoid of all legal analysis. 

It is respectfully submitted, that under no circumstances 
can it be held that the lower court erred in dismissing appel¬ 
lant’s petition for judicial relief. Not only is evidence of 
domicile in Tennessee wholly lacking, but the facts dej not 
warrant relief either by habeas corpus or mandamus, i The 
order of the court below, being proper, should be affirmed!. 
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